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LAY, Circuit Judge.

In this appeal, Lesa Prineaux seeks damages under the Federal
Tort Clainms Act, 28 U.S.C. 88 1346(a), 2671 et seq. (FTCA), arising
from a sexual assault by Bureau of Indian Affairs (BIA) police
officer Kenneth Mchael Scott. On  Novenmber 9, 1991, at
approximately 1:00 a.m, Prinmeaux, then twenty-one years old, was
driving on a South Dakota highway. Wile she was trying to turn
her car around, it becane stuck in a snowbank. After an
unsuccessful attenpt to free her vehicle, she began wal ki ng t oward
t he nearest town of Martin, South Dakot a.

Scott, driving a white governnment vehicle with a police |light
bar on top, cane upon Prineaux's car and stopped to see if anyone



needed assistance. Finding no one, he drove toward Martin. He
then saw Prinmeaux wal king al ong the road, and stopped to ask her
whet her she wanted a ride. She accepted and got in the front seat
of the car. After driving a very short distance, Scott pulled off
t he hi ghway, ostensibly to go to the bathroom The district court
made the follow ng factual findings as to the subsequent events:
Scott asked Prinmeaux to exit the vehicle, and told her to do what
he said. He then grabbed her, unzipped her jeans, pulled her by
the hair, and conmtted an act of sexual penetration. He al so
attenpted oral intercourse with Prineaux.?

At the time of the assault, Scott was wearing clothing
Primeaux reasonably could have mstaken for a police uniform
Scott's government car had no markings on either side, but had a
police light bar on the roof, a police radio inside, and governnent
license plates. Scott was traveling back from Arizona, where he
had attended a training session that was paid for by the
government, as were his travel expenses. |In addition, he did not
use leave time to attend the session but was on "travel status,"”
continuing to draw his BI A sal ary.

Primeaux testified she was fearful Scott would arrest her for
dri nki ng and driving, though she acknow edged he did not threaten
to arrest her or ask her if she had been drinking. Scott was a
police officer on the Rosebud reservation in South Dakota. Both
Primeaux's car mishap and the assault occurred outside the

reservation. Scott testified he nerely "stopped to help an
i ndividual"; he "wasn't in uniformor in duty capacity."” Scott was
unar ned.

At trial, it was the governnent's position that the act was

consensual, while Scott testified Prinmaux was the aggressor in
the encounter. The district court made a credibility

determ nation and found that under South Dakota |aw, Scott had
sexual |y assaulted Primeaux. That finding is not appeal ed.
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The district court found that a sexual assault occurred under
Sout h Dakota | aw, but that Scott was not acting within the scope of
his enploynment as a BIA officer. It therefore issued judgnment in
favor of the United States. Since the governnent does not cross-
appeal on the finding of sexual assault, the sole issue before us
is whether, under South Dakota |aw,® Scott's actions were wthin
t he scope of his BIA enpl oynent.

Primeaux urges us to review the district court's application
of Sout h Dakota scope of enploynent | aw de novo. South Dakota | aw
is clear, however, that an application of this test is a question
of fact. MKinney v. Pioneer Life Ins. Co., 465 N.W2d 192, 195
(S.D. 1991). This court reviews questions of fact under a clearly
erroneous standard, and questions of |aw de novo. See Brazzel v.
United States, 788 F.2d 1352, 1355 (8th G r. 1986) ("Although the

choice of the appropriate rule ... is a matter of law, a district
court's findings on the application of that rule are findings of
fact and will not be disturbed unless clearly erroneous.").

The district court, pursuant to oral findings of fact and
conclusions of law given at trial, relied primarily upon three
distinct points of lawin determ ning the scope of enploynent test
to be used in this case. First, it recited the factors listed in
Rest at enent (Second) of Agency 8 229 and adopted by the South
Dakota Suprene Court in Deuchar v. Foland Ranch, Inc., 410 N.W2d

’Nei t her party disputes that in an action brought under the
FTCA, whether a governnent enployee's act is within the scope of
enpl oyment is a determ nation governed by state |law. Forrest
Cty Mach. Wirks, Inc. v. United States, 953 F.2d 1086, 1088 n.5
(8th Gr. 1992).
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177 (S.D. 1987).°

Second, it discussed the foreseeability test set out

*The Deuchar court quoted from§ 229 in relevant part:

Deuchar ,

Agency §

(1) To be within the scope of the enpl oynent,
conduct nust be of the sane general nature as that
aut hori zed, or incidental to the conduct

aut hori zed.

(2) I'n determ ning whether or not the conduct,

al t hough not authorized, is neverthel ess so
simlar to or incidental to the conduct authorized
as to be within the scope of enploynent, the
following nmatters of fact are to be consi dered:

(a) whether or not the act is one commonly
done by such servants;

(b) the tinme, place and purpose of the act;

(c) the previous relations between the nmaster and

t he servant;

(d) the extent to which the business of the naster

is apportioned between different servants;

(e) whether or not the act is outside the
enterprise of the master or, if within the

enterprise, has not been entrusted to any servant;

(f) whether or not the master has reason to expect

that such an act will be done;

(g) the simlarity in quality of the act done to
t

he act authori zed;

(h) whether or not the instrunentality by which

the harmis done has been furnished by the nmaster

to the servant;

(i) the extent of departure fromthe nornmal nethod

of acconplishing an authorized result; and

(j) whether or not the act is seriously crimnal.

410 NNW2d at 180 n.2 (quoting Restatenment (Second) of

229).
- 4-



Leafgreen v. Anerican Famly Mit. Ins. Co., 393 NW2d 275 (S.D
1986). The rul e governing scope of enploynent, as put forth in
Leafgreen, is that "a principal is |iable for tortious harmcaused
by an agent where a nexus sufficient to nake the harm foreseeabl e
exi sts between the agent's enploynment and the activity which
actually caused the injury.” Id. at 280. Foreseeability is
governed by the foll owi ng standard: "[T]he enpl oyee's conduct nust
not be so unusual or startling that it would be unfair to include
the | oss caused by the injury anong the costs of the enployer's
business.” 1d. at 280-81. The district court here repeated both
of these principles. Trial Tr. at 254-55.

Third, the district court recogni zed the i nportance of Red El k
v. United States, 62 F.3d 1102 (8th G r. 1995), as the cl osest case
factually to the case at bar applying South Dakota lawto reach its
deci si on. In Red Elk, this court affirned an assessment of
liability against the government for damages resulting from the
rape of a thirteen-year-old girl by an on-duty tribal police
officer. 1d. at 1103-04, 1108. After a thorough anal ysis of South
Dakot a scope of enploynent cases, this court determ ned first that
"'‘[f]loreseeability’ is central to the analysis under the South
Dakota rule,"” and second that it was foreseeable this police
of ficer woul d violate the position of trust his enpl oynent provided
and sexual ly assault the victim 1d. at 1107. The district court
di stinguished Red Elk by noting that under the facts presented
here, Scott "was not on duty for . . . enforcenment purposes,” was
not arned, was outside of his jurisdiction, and was not picking up
Primeaux for any violation of law. Trial Tr. at 259. The court
t hus concluded that Scott was not acting within the scope of his
enpl oynment for vicarious liability purposes. 1d. at 259.

Red Elk, Leafgreen, and Deuchar, in addition to other cases
applying South Dakota law, all seem to be in agreenent that
foreseeability is the linchpin of the South Dakota scope of
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enpl oynent test.*
| V.

Qur review of South Dakota respondeat superior |aw convinces
us that the district court did not apply the South Dakota test in
its entirety. By failing to recognize principles of apparent
authority under South Dakota |law as applied in cases such as the
one at bar, the court may have been msled in finding that Scott's
crimnal assault was not foreseeable as being within the scope of
hi s enpl oynent. The district court appears to hold that since
Scott was outside of his jurisdiction not serving in a |aw
enforcenent capacity, the governnent cannot be held |iable under
vicarious liability principles. The difficulty we have with the
district court's determnation is that it fails to take into
account the doctrine of apparent authority inherent in respondeat
superior |aw. Here, the officer was on limted duty driving a
police car equi pped with a police radi o and governnent plates, and
was wearing clothing | ending an appearance of a police officer in
uniform The victi mwas concerned she would be arrested. The BIA
has certainly provided the officer with the cloak of authority so
that a third person such as Primeaux coul d reasonably assune the
of ficer was carrying out his official duties.

“See, e.qg., Red Elk, 62 F.3d at 1107 ("' Foreseeability' is
central to the analysis under the South Dakota rule stated in
Leafgreen."); Davis v. Merrill Lynch, Pierce, Fenner & Smith, 906
F.2d 1206, 1222 n.19 (8th Cr. 1990) (quoting South Dakota cases
holding that "liability will be inposed upon the principal when
the nexus is sufficient to make the resulting harm foreseeabl e"
and then applying this principle); MKinney v. Pioneer Life Ins.
Co., 465 N.W2d 192, 195 (S.D. 1991) (articulating and applyi ng
the foreseeability test); Ason v. Tri-County State Bank, 456
N. W2d 132, 135(S.D. 1990) (sanme); Deuchar, 410 N.W2d at 181
("[T]his Court has adopted the foreseeability test for
determ ning when a servant's acts are within the scope of
enpl oynment . "); Leafgreen, 393 N.W2d at 280 (adopting the
reasoning of a California Court of Appeals which articul ated and
refined the foreseeability test).
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In Leafgreen, the South Dakota Suprenme Court applied
Rest at enent (Second) of Agency 8§ 261, which discusses apparent
authority as it relates to fraud. Leafgreen, 393 N.W2d at 277.
The anal ogous section of the Restatenent relating to tortious
wr ongdoi ng reads as foll ows:

(2) A master is not subject toliability for the torts of his
servants acting outside the scope of their enpl oynent, unl ess:

(d) the servant purported to act or to speak on behal f of
the principal and there was reliance upon apparent
authority, or he was aided in acconplishing the tort by
t he exi stence of the agency rel ation.

Rest at enent (Second) of Agency 8 219(2)(d). Section 265(1) of the
Rest at enent gi ves the general rule for apparent authority, whichis
that "[a] master or other principal is subject to liability for
torts which result fromreliance upon, or belief in, statenments or
ot her conduct within an agent's apparent authority.” Restatenent
(Second) of Agency 8 265(1). Sout h Dakota cases consistently
articulate respondeat superior law as including principles of
apparent authority. See Leafgreen, 393 N W2d at 277 ("Under
general rules of agency law, a principal nmay be held liable for
fraud and deceit commtted by an agent wthin his apparent
authority, even though the agent acts solely to benefit hinself.");
McKinney v. Pioneer Life Ins. Co., 465 N.W2d 192, 194 (S.D. 1991)
("Generally, a principal my be held liable for the fraud and
deceit of his agent acting within the scope of his actual or
apparent authority, even though the principal was unaware of or
received no benefit from his agent's conduct.”) (citing Dahl v.
Sittner, 429 N.W2d 458, 462 (S.D. 1988)); see also State v. Hy-Vee
Food Stores, Inc., 533 N W2d 147, 149 (S.D. 1995) (discussing
vicarious crimnal liability and noting, "Well settled is the basic
principle that crimnal liability for certain offenses nay be
imputed to corporate defendants for the unlawful acts of its
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enpl oyees, provided that the conduct is within the scope of the
enpl oyee's authority whether actual or apparent”); Sienpbnsma V.
David Mg. Co., 434 Nw2d 70, 73 (S.D. 1988) (relying on
Rest at ement (Second) of Agency § 265(1)); cf. Baldwin v. National
College, 537 NW2d 14, 18 (S.D. 1995) (discussing ostensible
agency generally); Federal Land Bank of Omha v. Sullivan, 430
N. W2d 700, 701 (S.D. 1988) (sane). W find the Restatenent to be
consi stent with South Dakota | aw, and where, as here, a case is one
of first inpression, South Dakota is guided in part by the
Restatenent. Leafgreen, 393 N.W2d at 277.° Therefore, we read
Sout h Dakota law to hold the enployer vicariously liable not only
for foreseeable tortious wongs conmtted pursuant to the
enpl oyee's actual authority, but also for those commtted when
apparent authority of the enployee "puts himin a position where
hi s harnful conduct would not be 'so unusual or startling that it
woul d be unfair to include the | oss caused by the injury anong the
costs of the enployer's business.'" Asonv. Tri-County State Bank,
456 N.W2d 132, 135 (S.D. 1990) (quoting Leafgreen, 393 N.W2d at
280-81) (enphasis added). Foreseeability necessarily includes not
only instances of use or abuse of actual authority, but al so of use
or abuse of apparent authority. Under these governing principles,
the district court's finding that Scott's assault was not
f oreseeabl e because he was not acting within the scope of his
actual authority--that is, exercising | aw enforcenent duties--was
t 00 narrow.

In Red Elk, this court noted that while it is unfortunate and
uncommon, sexual m sconduct by an officer is in sonme circunstances

°As this court pointed out in Davis, "Leafqgreen does not
mandat e t hat Restatenent of Agency rul es be adopted where the
Restatenent is at variance with the related South Dakota
precedent."” 906 F.2d at 1222 n.18. Were, however, as here, the
Restatenent is in accordance with South Dakota | aw, we believe
its principles guide the South Dakota courts.
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reasonably foreseeable.® 62 F.3d at 1107. It is no less
foreseeabl e that such an abuse of authority could occur while the
officer is not technically on duty, but rather possesses the
apparent authority sufficient to cause a person to rely on or fear
that authority and succunmb to sexual advances. Cases hol di ng
enpl oyers liable for sexual assaults or excessive use of force by
police officers reason that such conduct is foreseeabl e because of
t he uni que position of trust held by such officers. See Mary M V.
City of Los Angeles, 814 P.2d 1341, 1352 (Cal. 1991) (holding a
police officer liable for a sexual assault because he took

"advantage of his authority and control as a |aw enforcenent
officer"); Wiite v. County of Orange, 166 Cal. App.3d 566, 571, 212
Cal. Rptr. 493, 496 (Cal. C. App. 1985) (holding that a police
of fi cer could have acted within the scope of his enpl oynent when he

stopped a notori st and sexual | y assaul ted her, and noting that "t he
police officer carries the authority of law with him into the
comunity . . . [and] the officer's method of dealing with this
authority is certainly incidental to his duties"); Applewnite v.
Cty of Baton Rouge, 380 So.2d 119, 122 (La. C. App. 1979)
(finding enployer liability for a police officer's sexual abuse of

a woman in his custody, and noting "where it is found that a | aw
enforcenent officer has abused the 'apparent authority' given such
persons to act in the public interest, their enployers have been

required to respond in damages”). It is equally likely that this
trust is relied upon when officers appear to be exercising their
authority, especially because of the 'on-call' nature of their

enpl oynent. See Osborne v. Lyles, 587 N E.2d 825, 831 (Chio 1992)
(reversing summary judgnment for the city in a case of excessive

force used by an off-duty police officer at an accident scene in
part because the officer was to "be considered on duty at all

®The Red Elk court also noted that "[c]ases like this
stigmati ze respected police officers who in rendering vital
public work surely outnunber the errant officers.” 62 F.3d at
1107. That sentinment is worth repeating here.
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times, for purposes of discipline"); Daigle v. Gty of Portsnouth,
534 A 2d 689, 699 (N.H 1987) (holding the city liable for an off-
duty police officer's assault because the enploynent-related
activities of enployees who have an "obligation, or at |east the

option, to performofficial duties whenever the need nay ari se" are
considered within the scope of their enploynent).

Here, it is possible that Scott was aided in his assault of
Primeaux by the exi stence of the agency relation. See Restatenent
(Second) of Agency § 219(2)(d). If Scott accomplished his
obj ective by using his status as a police officer, and if Prineaux
relied on his position in succunbing to his advances, then his
conduct may fall within the doctrine of apparent authority. See
Rest at enent ( Second) of Agency 8 265. The district court failed to
make a finding as to this possibility or recognize apparent
authority as a part of South Dakota respondeat superior |aw
Accordingly, we remand to the district court for reconsideration of
its factual findings with application of South Dakota | aw rel ating
to apparent authority.

WOLLMAN, Gircuit Judge, dissenting.

The district court found that M. Prinmeaux submtted to
Scott's demands out of fear and intimdation arising fromScott's
apparent position of authority as a police officer and as one who
appeared to have the power to carry out his commands. The district
court's finding that it was not foreseeable that Scott would use
his status as a police officer to conmmt the acts that he did at
the tinme and place that he did includes, in ny view at |east, the
inmplicit finding that Scott's exercise of apparent authority in the
ci rcunst ances of this case could not have been within the scope of
hi s enpl oynment. What nore the district court could and shoul d have
found with respect to Scott's position of apparent authority, | do
not know. However reprehensible Scott's actions, | do not believe
that the district court's findings are clearly erroneous, and thus
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| would affirmthe judgnent.
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